Women's Studies, Institute for Humanities and Cultural Studies (IHCS)
Quarterly Journal, Vol. 15, No. 4, Winter 2025, 71-101
https://www.doi.org/10.30465/ws.2025.48478.4087

Jurisprudential Capacities for Modern Needs
of the Family Legal System

(Grounds for the Wife's Request for Divorce under Primary Rulings)

Fatemeh Monazzami

Zahra Sadat Mirhashemi™

Abstract

According to Islamic jurisprudence and civil law, the husband has the exclusive right to
divorce, but the wife cannot request a divorce from the court except in special
circumstances. The causes of wife's divorce, such as Ila and Zehar, has been the right of
the wife and prevent the abuse of the husband. But today, we see that most of the causes
of the wife's request for divorce in the law are in the form of secondary rulings, which
cannot prevent the abuses and rights of the wife. This article is an attempt to answer the
question of whether a wife cannot request a divorce under any circumstances except for
Ila and Zehar, based on the primary percept and without paying fidya by descriptive-
analytical method? In this regard, after examining the evidence and judicial opinions in
the discussed cases, based on Imamiyyah jurisprudence, the wife can ask the court for
reformation of the husband in cases of non-fulfillment of marital duties by the husband,
non-payment of maintenance, and misconduct of the husband, and in case of non-
reformation, must ask. So, in cases that someone afraid of getting involved in sin,

divorce is obligatory.
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Introduction

Based on jurisprudential principles, divorce is recognized as a man's right, and
depending on the necessities of the time and the interests of society, efforts have been
made through legal means to moderate and establish boundaries for it. In earlier
jurisprudential rulings, based on the view of religious law, in any case where harm was
caused to the wife, such as in "zihar" or "ila," a ruling of obligatory divorce was issued.
However, by paying slight attention to contemporary issues and marital problems, we
see that such issues occur less frequently in today's societies, particularly in Iran. On the
other hand, it is known that Islamic jurisprudence is dynamic and applicable for all
times. Can it be that nowadays the man's right to divorce causes harm to the wife, and
Islam has no ruling other than recourse to secondary principles or delegation of divorce?

In previous studies, if the grounds for divorce at the request of the wife have been
discussed, they have focused on examining the legal enforcement measures and their
substantive examination and scope, such as general or specific delegation of divorce and
secondary rulings. Some of these studies have argued, citing cases such as "khul" and
"mubarat" divorces, that the wife has a right to divorce in Islam and believe in the wife's
right to divorce when she gives up her dowry. What distinguishes this study from others
is its particular focus on the grounds for the wife's request for divorce under primary
rulings, without paying alimony or compensation. This is because the law and other
studies emphasize delegation of divorce, examination of secondary titles, and so on for
reviewing the grounds for the wife's divorce. However, it should be noted that many of
the cases presented as secondary rulings are considered primary grounds for divorce in
Imamiyyah jurisprudence and do not require the establishment of "unbearable hardship"
to be reasons for the wife's divorce. This can help address women's issues regarding the
right to divorce, as resorting to secondary principles in recent years has not been able to

fully meet women's needs.

Materials & Methods

This research, using a descriptive-analytical method, elucidates the foundations of the
study and, with reference to library sources, examines cases of divorce initiated by the

wife in jurisprudential sources, while taking a practical perspective on the subject.

Discussion and Results

This article examines the jurisprudential foundations in Imamiyyah jurisprudence that

enable a wife's request for divorce under primary rulings. It then considers the reality
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that if these foundations are not given legal recognition, they will not have any societal
impact. The article goes on to present legal proposals because, as is evident, the existing
legal mechanisms have not reduced the absolute right of men to divorce. Instead, only
certain secondary rulings, such as "unbearable hardship" (‘usr wa haraj), have been
emphasized under specific execution conditions. Women, therefore, can only obtain a
divorce without the husband's consent by proving such mechanisms.

As a result, this article seeks to answer the question of whether, under any
circumstances other than "ila" (vow of abstinence) and "zihar" (declaration of wife as
unlawful), a wife can request a divorce based on primary rulings (without proving
unbearable hardship arising from the problem at hand) and without paying

compensation or alimony.

Conclusion

Imamiyyah jurisprudence presents various measures to prevent men from abusing the
exclusive right to divorce, which have not been reflected in the law.

Upon reviewing the evidence and judicial opinions on the discussed matters, it is
found that obligatory divorce is not limited to cases of "zihar" or "ila." Rather, in any
situation where a man fails to fulfill the wife's fundamental rights, there exist rulings for
discretionary or mandatory divorce. According to Imamiyyah jurisprudence, a wife can
petition the court for the husband's correction in cases such as failure to fulfill marital
duties, non-payment of alimony, or the husband's misconduct. If the husband does not
amend his actions, the wife may request a divorce. Additionally, in circumstances where
there is a risk of falling into sin, divorce becomes obligatory.

It is evident that if these rulings are appropriately reflected in the law, they could
resolve many issues faced by women. Since, in most cases of obligatory divorce, the
husband is given the choice to amend his behavior or proceed with the divorce, attention
to these primary rulings may not only avoid an increase in divorce rates but might also
lead to the reform of marital relationships. Thus, the purpose of these jurisprudential

rulings is solely to prevent the misuse of rights by men, not to promote divorce.
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