Women's Studies, Institute for Humanities and Cultural Studies (IHCS)
Quarterly Journal, Vol. 13, No. 4, Winter 2023, 187-221
Doi: 10.30465/ws.2021.38328.3390

Factors Affecting Judicial Interpretations of Hardship ("'Osro
Haraj'") in Marital Sexual Violence

Zahra Nemati', Mohamad Farajiha™

Abstract

Introduction

One of the most prevalent forms of domestic violence is the sexual abuse in marriage.
Empirical studies not only do not support the milder trauma to the victim in the case of
marital rape in comparison to stranger rape, but also reveal that marital rape causes
more severe and long-lasting trauma. Therefore, international documents have
emphasized the need to protect women against domestic sexual violence. Nowadays,
rape in marriage is criminalized in most countries; however, the marital rape is not
explicitly criminalized in criminal law of Iran. Thus, the victims often file a petition for
divorce, which is a difficult task, because Iranian women can merely apply for a divorce
under very specific conditions. One such valid ground for divorce is the proof of
hardship ("Osro Haraj"), meaning that the wife has to prove that she is suffering
unbearable hardship and that continuing her marriage would put her health at risk. Since
the law does not explicitly consider marital rape as an instance of hardship ("Osro
Haraj"), judges’ interpretations are varied. And due to the judges’ discretionary
interpretation of the law, there is no unified judicial procedure, and thus the victims

often receive various and even conflicting verdicts in relatively similar cases. The
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present study seeks to identify the factors affecting the lack of judges’ consensus on

interpretations of the sexual hardship.

Methodology

In addition to library resources, three other methods were used for data collection: 1) In-
depth and semi-structured interviews with 10 judges of family court and 10 lawyers (by
using snowball sampling), and with 35 victims of domestic sexual violence (by using
purposive sampling), 2) analysis of the content of 20 divorce cases, and 3) non-
participant observation.

Results and Discussion
The study findings reveal three important factors that affect judges’ interpretations in
divorce cases on whether rape in marriage should be considered as an instance of
hardship or not. These factors include the following:

I) Judicial Stereotypes

Judicial stereotyping is the practice of judges ascribing to an individual specific
attributes, characteristics or roles on the sole basis of her or his membership of a
particular social group (such as women). Judicial stereotyping is a common and
pernicious barrier to justice, particularly for women victims and survivors of sexual
violence. Such stereotyping causes judges to reach a view about cases based on
preconceived beliefs, rather than relevant facts and actual enquiry. Although the
interviewed victims and lawyers believed the relatively younger and more educated
judges were less affected by gender stereotypes, still, family courts are not entirely free
of such stereotypes.

The most common stereotypes that affect judges’ interpretations of the instances of
hardship in cases of sexual violence in marriage include:

A) Rape myths

Rape myths are prejudicial, stereotyped, and false beliefs about sexual assaults,
rapists, and rape victims. The most Common rape myths regarding female victims
include: 1) a woman should be able to avoid rape by fighting off the rapist, and that she
has the responsibility to do so; 2) women commonly or routinely lie about rape; and 3)
rapist is always a stranger to the victim; thus, the husband cannot be viewed as a rapist
in the eyes of the law. The concept of the "Tamkin" (wife’s obedience to her husband)

in Islamic law often bolsters these stereotypes in the mind of the judges. Influenced by
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this concept, judges often view the intercourse as the husband’s right and the wife’s
duty.

B) Conservative views on the necessity of upholding marriage

The overemphasis on the policy of lowering the divorce rate have led judges not to
recognize marital rape as an instance of hardship ("Osro Haraj"). Some of the
interviewed judges openly supported a strict procedure for divorce.

C) "Good woman / Bad woman" dichotomy

The Madonna/whore dichotomy is a reflection on assumed gender relations in which
women are stereotyped to fit into one of two categories in society, the Madonna or the
whore. The stereotype of the Madonna is that of a woman who is nurturing and caring.
She is considered the good woman fitting into the ideal of what is considered chaste by
having limited sexual encounters. In contrast, the whore is considered to be
promiscuous, and often lacking in the traits of a good woman. Influenced by this
stereotype, some judges believe that women applicants of divorce (those who've refused
to fulfill their Maternal and wifely duties) are dangerous for society. Accordingly, they
believe that by being strict with women applicants of divorce (especially those who
blatantly talk of sexual violence in court), they are, in fact, saving society from moral
decay.

IT) Absence of female judges

Since all divorce judgments are made by male judges, the women victims believe
such proceedings can hardly be fair, because men cannot possibly sympathize with what
they've gone through. Although it is required by law to have a female judge present at
family courts, this regulation is followed only in a small number of courts. The absence
of a female judge in the court contributes to the low success rate in divorce cases filed
by women, since they feel like they cannot freely talk to male judge about sexual
violence because of "haya" (chastity).

IIT) Waiving one’s right to "Mahr"

In divorce cases filed on the basis of rape in marriage, judges often make a
separation ruling only if the wife waives her right to the "Mahr" (some money paid to
the bride by the groom in Islamic marriage). They believe that this proves the wife’s
claim and that she's, in fact, a victim of marital rape. In all likelihood, women who

refuse to waive their right to "Mahr" will fail to get a divorce.
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Conclusion

The judicial system in Iran refuses to recognize the sexual violence in marriage as an
instance of hardship ("Osro Haraj"). Gender stereotypes influence juridical
interpretations of hardship, and policy of reducing the divorce rate bolster these
stereotypes. The absence of female judges in family courts leaves no room for the
concept of hardship to be viewed from a woman’s perspective. In addition, there’s
considerable pressure on women who file divorce cases on the basis of marital rape to
waive their right to "Mahr" as a proof of unbearable hardship.

In addition to breaking social taboos on sexual issue, overcoming the
aforementioned challenges would require amending the law (given explicit recognition
to marital rape as an instance of Osro-Haraj), teaching judges to abandon outdated
stereotypes, ensuring the presence of female advisors at family courts for giving the
judges some advice, and recognizing women's right to "Mahr" regardless of requesting

for divorce.

Keywords: Female Judge, Judicial Interpretation, Marital Sexual Violence, Osro-Haraj,

Stereotype.
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